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In France, "not only do public authorities run the economy, but they also participate therein
through public operators" (1). Influenced by European Union law, it appears that the State’s direct
participation in the market, particularly through public bodies, has become a sensitive subject.
Thus, the European Court of Justice’s decision on the status of the French incumbent postal
operator, La Poste, handed down on 3 April 2014, is a striking illustration of the developments
currently faced by the French model of state interventionism.
"As an organisational technique, public entities have always had a flexible, appropriate legal form,
with a view to meeting various objectives of good administrative governance. […] In the context of
market economics, it serves first of all in guaranteeing the competitiveness of some services of
general economic interest, by offering them the financial independence that is conferred by legal
personality” (2). The legal status of the établissement public industriel et commercial, public
industrial and commercial establishment or EPIC, is founded on a number of specificities that
make it a very different instrument to private companies which, like the EPIC, exercise an
economic activity in a given market. The EPIC is an entity governed by public law which can only be
created by a public body and has legal personality, which affords it a degree of autonomy in
relation to the body that had created it and which, on that basis, is subject to the supervision of
the public authority to which it is attached (3). The public establishment does not, however, have
any share capital and has, like all "public bodies, the attributes of legal personality, its privileges
and its constraints" (4).
Such a mechanism has not passed unnoticed by the authorities of the once European
Communities, now the European Union. Indeed, through competition law, and in particular the
rules on State aid, EU institutions have examined public operators and by extension public entities
in order to ensure that these do not enjoy any unjustified economic advantage as compared to
their competitors. La Poste, after EDF (5), suffered a humiliating defeat at the hands of European
law as its legal status as a public establishment afforded it an unjustified economic advantage
according to the European Commission.
In applying the objective of free and undistorted competition laid down by the Treaty to the French
incumbent postal operator, the European authorities mean to guarantee the proper operation of
the internal market. The fact remains that the consequences of litigation for the public
establishment are significant, even when La Poste had changed status before the ECJ had given
judgment (6).
In order to understand all the issues raised by the La Poste litigation, we must first go over the
elements that formed the basis of the European Commission’s findings as to the incompatibility of
La Poste’s public establishment status in light of the rules on state aid (I) before presenting the
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arguments that led the General Court, then the Court of Justice, to dismiss the appeal brought by
the French authorities against the European Authority’s decision (II).
I. The challenge to the status of public establishment under the law on State aid
Before detailing the reasoning that led the Commission to conclude that public establishment
status was incompatible, we must first explain the specificities of that public law status.
A law passed in 1990 (7) transformed the former Directorate-General for Communications into
two separate public-law entities: La Poste on the one hand, France Telecom on the other. In doing
so, and while the law qualified them as public operators, the newly created bodies became public
entities.
On this basis, as for all other public-law entities in France but unlike private companies, both La
Poste and France Telecom do not have any share capital and are not subject to the ordinary law on
receivership and judicial winding-up of firms in difficulty. As is emphasised in French legal
doctrine, "the particularities of the legal regime for some state-owned companies remain linked to

the fact that, behind a uniform title drawn from business law, there indeed remains the specific
strength of the public-law nature of those companies that take the form of public entities” (8).
In the Commission’s opinion (9), such a situation constituted an advantage for La Poste that could
be described as State aid (10). Indeed, according to the European Competition Authorities, status
as a public establishment afforded La Poste a guarantee financed by State resources which,
compared to its competitors, allowed it to draw an advantage in capital markets by obtaining, in
particular, financing conditions deemed more favourable.
The crux of the European Authority’s reasoning therefore rests on the State guarantee from which
La Poste allegedly benefited. In the Commission’s view, the status as a public establishment
affords an implied and unlimited guarantee to operators who have that status. Indeed, in addition
to allowing them to avoid insolvency and bankruptcy procedures under ordinary law, their status
as legal entities governed by public law renders them subject to Law n° 80-539 of 16 July 1980
(11), whereby it falls to the State representative or the supervisory authority, where a local
authority or public establishment is ordered to pay a sum of money, to issue formal notice to
generate the necessary resources to the legal entity governed by public law. In addition to this,
there is the implementing decree (12) which provides that "the supervisory authority shall, as

appropriate, release the necessary resources […] either by reducing the credits that are assigned
to other expenditure and still available for use or by increasing resources”. What is more, it notes
that where a public establishment which has a public accountant is dissolved, there is always a
transfer of its obligations either to the new public establishment that will take its place or by
appointing an assignee for the balance of the liquidation – generally the State (13). All in all, in the
Commission’s view, “the procedures described above imply that the State has a role as guarantor

of last resort. It may therefore be legitimately concluded that La Poste benefits from an unlimited
guarantee owing to its status as a public establishment” (14). It added that “La Poste pays no
premium for that guarantee and the State therefore waives the remuneration that normally
accompanies such guarantees. Furthermore, the guarantee creates the risk of a potential and
future commitment of resources held by the State, which may find itself bound to settle debts
incurred by La Poste” and therefore concluded that "the State’s unlimited guarantee for La Poste
leads to a transfer of State resources" (15).
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In the second part of its reasoning, the Commission examines whether the State aid, the guarantee
in this case, confers an advantage as compared with the competitors of the entity benefiting from
the guarantee. Here, insofar as “the credit terms and conditions are set in particular on the basis

of financial ratings […] a company that has a low risk of insolvency will be able to borrow in very
favourable terms” (16). Indeed, according to the Commission, the ratings agencies would bade
their decisions on the State guarantee in order to confer a rating to La Poste which would allow it
to secure loans from credit companies at more advantageous rates or, at the very least, " more

favourable than those it would have obtained had it been judged solely on its own merits” (17).
In the third and final part of its reasoning, the Commission examines whether the measure was
likely to distort competition and affect trade. In this respect, since the advantage that benefits La
Poste alone in the postal market allows it to reduce its operating costs, this favours the public
establishment and thus distort competition. Furthermore, as the postal market is partially
competitive and broadly open to intracommunity trade, the Commission concludes that "the

existence of an unlimited State guarantee for La Poste is likely to distort competition and affect
trade within the meaning of Article 107 (1) TFUE” (18).
In its decision of 26 January 2010, the Commission imposes a duty on the French authorities to
withdraw the aid that constitutes the unlimited guarantee by 31 March 2010 at the latest.
Although France had already begun the process of transforming La Poste as a public establishment
into a limited company (19), she nevertheless brought an appeal against the decision before the
General Court in the first instance, then the European Court of Justice.
II. The dismissal of the appeals brought by the French authorities against the Commission’s
decision
The French authorities put forward a number of arguments to secure the annulment of the
Commission’s decision but the European Union’s courts, first through a decision of the General
Court (20) then a judgment of the Court of Justice (21), considered that the European Competition
Authorities had established, to the requisite legal standard, the existence of an advantage
resulting from the alleged State guarantee, which sufficed to take the view that the latter
amounted to State aid. We will go over the various exchanges of arguments before presenting the
lessons to be learned from the La Poste litigation.
The main arguments put forward by France relate to the issue whether there was, in this particular
case, State aid for a public establishment. Firstly, one argument concerns the existence of the
guarantee itself. More specifically, for the requesting State, "the Commission made errors of fact

and law in its examination of the question whether there was an unlimited, implied State
guarantee in favour of La Poste” (22). However, the General Court took the view that “the
Commission made no error in finding that, contrary to the French authorities’ assertions, French
law did not preclude the possibility for the State to grant an implied guarantee to EPICs” (23).
Indeed, "contrary to what the French Republic’s line of argument might seem to indicate, the
Commission did not find that there was a principle of an implied State guarantee under French law
[…]. It is very clear from the contested decision that […] the Commission inter alia examined the
issue whether such a guarantee was precluded under French law. It found that the texts and the
case-law did not lead to a definitive conclusion that French law precluded the State from acting as
a guarantor for EPICs in respect of commitments they had undertaken with third parties” (24). This
approach was upheld by the Court of Justice, which stated that “ in order to prove the existence of
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such a guarantee, which does not result expressly from any legislative or contractual document, it
is permissible for the Commission to rely on the method of a firm, precise and consistent body of
evidence to determine whether there is, in domestic law, a real obligation on the State to use its
own resources for the purposes of covering losses of an EPIC in default and therefore, in
accordance with settled case-law, a sufficiently concrete economic risk of burdens on the State
budget” (25).
Next, a second line of argument relates to the existence of an advantage. According to the French
authorities, it was impossible that the ratings agencies should have used the unlimited State
guarantee for public entities as the basis of their decision to award the good rating that was
allegedly the underlying cause of the economic advantage, insofar as that guarantee, being
implied, had not been identified prior to the Commission’s intervention. For the General Court,
this argument had to be dismissed as “the French Republic has not succeeded in proving that the

finding, made on the basis of methodological documents drawn up by the ratings agencies,
according to which the ratings agencies were, in general, aware of the legal status of the entities
rated, in this case the fact that they enjoyed the status of EPIC, was incorrect” (26). Equally, despite
the uncertainty surrounding the relationship between the existence of the guarantee and that of
the advantage, the Court of Justice took the view that “ the General Court correctly found that the

Commission had observed the burden and the level of proof on it in order to establish whether an
implied and unlimited State guarantee constitutes an advantage, specifying that such a guarantee
enables the borrower ‘to enjoy a lower interest rate or provide a lower level of security’” (27).
The dismissals of the French appeals by the European courts do not answer the various criticisms
made of the line of reasoning followed by the Commission (28). In our view, some aspects
developed over the course of the proceedings – which were not able to flourish as they were not
taken up by the European institutions – deserve to be highlighted as they suggest that the case
could be reopened.
On the one hand, the French authorities pointed out (29) that the Campoloro (30) case law, on
which the Commission relied in recognising the State guarantee, had been developed in a civil
liability case concerning a local authority. Consequently, it seems that the European Authorities’
analyses were based on a confusion, in that they did not make the distinction between public
entities and local authorities on the grounds that they have in common a legal personality
governed by public law that is separate from that of the State. It may be considered that placing
local and regional authorities in the same category as public entities is, at the very least,
debatable, and that there is a very real difference between the two legal personalities. This
difference, clumsily justified by the French authorities on the basis of the constitutional status of
local and regional authorities, deserved to be adopted and better supported particularly in light of
the principle of a State’s strict liability.
Recognising an implied and unlimited State guarantee for local authorities is justified. Indeed, in
the context of a unitary State, it is fairly logical that the central authority should alleviate the
failure of a public authority. Consequently, the impossibility on the part of a local authority to
honour its debts easily constitutes unusual and special damage that can then engage the State’s
strict liability. This does not seem to be the case in the scenario where a public establishment
defaults. On the one hand, this situation does not constitute unusual and special damage insofar
as, in the business world, operators are sometimes forced out of existence. On the other hand, a
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public establishment, although it may be responsible for the performance of public service tasks,
does not take on the same powers and does not have the same authority as a public authority.
On the other hand, as was brought out by the Advocate General in his conclusions (31), “the

implied nature of a measure precludes any certainty that it exists. An implied guarantee inferred
from a body of evidence must therefore be deemed to exist unless and until it is proved not to”.
According to the Advocate General, “[i]n the present case it would be relatively easy to adduce
such proof by pointing to specific cases where the debts of an EPIC or of a French territorial, local
or regional authority persistently remained unpaid, despite there being no formal bankruptcy or
insolvency procedure. In fact, such a defence of a Member State enables the view to be taken that
the Commission decision is based on premises which are in fact erroneous” (32).
Finally, and this is an element that suggests that the phrase "public establishment" may continue
to be used in future by public authorities (33), the organic law of 1 August 2001 on finance laws
(34) imposes a requirement that each State guarantee be written beforehand into a budgetary bill
(35), thus rendering any implied guarantee illegal since it came into force on 1 January 2005.
France lost the La Poste case, but the ongoing litigation between the French authorities and
European institutions may not be over, for all that. As has already be stated, the fate of La Poste
had already been decided before the EU courts gave judgment. The appeals brought by the French
authorities are inextricably linked to their wish to see the SNCF, the incumbent rail operator, retain
its status as a public establishment, which may incite the Commission to launch a new
investigation
Notes:
(1) S. Nicinski, Droit public des affaires, Montchrestien – Lextenso éditions, 2009, 619 p., p. 19.
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SNCF Réseau and SNCF Mobilités constitute the public railway group within the national
railway system. These three entities are indissoluble. The group fulfils a mission, jointly
undertaken by each of the public establishments within the scope of the powers granted to
them by law, intended to operate the national railway network and provide the public with
railway transport services. It performs tasks relating to the provision of regular ground
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of railway infrastructure, in the interests of sustainable development and economic and social
efficiency". “Chapter II of Title II of Book II of the first part is applicable to all three
establishments within the public railway group. For its application to the SNCF and SNCF
Réseau, the organising authority within the meaning of the same Chapter II is to be
understood as being the State”.
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