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Compared to other legal systems (1), the French legal system is characterised by the place
accorded to the notion of administrative contracts. The singularity of French law derives first of all
from the scope of the concept, which encompasses all contracts concluded by legal entities
governed by public law (the State, local authorities and public institutions); from the particularity
of the rules relating to it, forming what French jurisprudence has dubbed the "general theory of
administrative contracts " (2); and from the unity of its litigation system, which is entrusted to the
administrative courts.

Neither Ordinance No. 2016-131 of 10 February 2016 on the reform of contract law nor the
preparatory work deal with the issue of administrative contracts. The solutions drawn from the
case law of the Conseil d’Etat have remained outside the scope of contractual comparisons; as
opposed to foreign legal systems, which have provided useful points for reflection. For their part,
neither the Ordinance of 23 June 2015 relating to public contracts nor the Ordinance of 29 January
2016 on concessions - i.e. the two main texts concerning administrative contracts - makes
reference to the provisions of the Civil Code.

On the face of it, the question of the relationship between the Civil Code and administrative law
does not arise: far from falling within a common legal area, civil contracts and administrative
contracts gravitate in parallel and separate legal worlds which, like the legislation regulating them,
have a natural vocation to ignore each other. Gaston Jeze explains that "administrative tribunals
are competent for administrative contracts because it is a question of applying a special legal
regime, the essential character of administrative contracts is that they are subject to a set of
special rules " (3). Whilst revealing the shortcomings of the "general theory " of administrative
contracts, these appearances are misleading: if the taking into account of the needs of public
services justifies introducing public law into the contract, the administrative contract remains
dominated by the contractual concept. As contemporary jurisprudence readily admits, the legal
identity of all contracts, irrespective of the "category" to which they belong, implies that their legal
regime is inspired by common principles (4). At the beginning of the 20th century, in the wake of
the Blanco decision, the Conseil d'Etat chose to describe markets, concessions and most bilateral
acts of the administration as “contracts” (5). This choice results from the assertion of the
jurisdiction of the administrative courts where such contractual acts relate to the performance of a
public service mission (6) and where the parties also choose to include an overriding clause of
ordinary law in their contract (7). It is also less explicit that civil law and administrative law share
the same concept of contracts. As Leon Duguit points out, there cannot be two notions of
contracts within the same legal order (8).

Since this "contractual turning point", the hybrid objects that are administrative contracts have
operated at the intersection of public law and a frame of reference which is that of the Civil Code.
Based on a concept of combination with public service requirements, the position of the notion of
administrative contracts with respect to the Civil Code remains fundamentally ambivalent.



Outlining what the impact of the new provisions of the Civil Code on administrative case law will
be tomorrow is therefore a delicate exercise.

I. The ambivalence of the relationship between the administrative law of contracts and the Civil
Code

Different but not indifferent: this is the position of French administrative contract law with regard
to the Civil Code. Different, for there is a “general theory of administrative contracts” with
principles “applicable to all administrative contracts’ (9). Not indifferent, however, as the notion of
administrative contracts, if not its "general theory" (10), was constructed in reference to the Civil
Code: the administrative courts drawing on the general categories of contract law for their
conceptual and theoretical apparatus and using, where necessary, the technical solutions therein,
sometimes even without the slightest consideration for the autonomy of administrative law. (11)

The notion of contract is unitary in French law. Attempts made in public law jurisprudence to
establish a different definition of the contract have failed in the face of the attitude of the
administrative courts to a conventional reading of the Civil Code, unless otherwise stated.
Administrative law and civil law share the fundamental principles of contract law: contractual
freedom, consensualism, the binding force of the contract and the rule of relative effect. And while
the administrative courts agrees to make an exception, it is to take into account either rules of
public law deemed incompatible, or the specific purpose of administrative contracts (12).

Ambivalence characterises the relationship between administrative law and civil law. The response
to the attraction of bilateral administrative acts (contracts and concessions in particular) in the
contractual sphere was a symmetrical trend of rejection by French administrative law of the
individualistic and liberal conception of the contract resulting from the Napoleonic Code and
characterised by the idea of the independence of the will (13). This initial rejection justified the
elaboration by the administrative courts of separate rules intended to ensure that, whenever the
rule of civil law proves to be inadequate, the requirements for the organisation and functioning of
the public service will prevail over a strict compliance with the contract.

Gauging the differences between the Civil Code and administrative contracts remains a difficult
exercise, therefore, as a symbolic issue for administrative law to establish its autonomy. The first
pitfall is that the “classics” of French administrative law, such as Gaston Jéze and Georges
Péquignot, have long stuck to a broadly false presentation of civil law that was deliberately rigid
and ignorant of developments in civil case law, and this with a view to constructing the theoretical
model of the administrative contract and highlight its differences. The other obstacle is the
concern of public law jurisprudence to emphasise what removes administrative case law from
solutions accepted in civil law, particularly in order to systematise “the general theory of
administrative contracts’ on the basis solely of questions concerning their performance; even
going so far as to base their jurisprudential analysis mainly on a particular kind of contract - the
concession (14): a “contract” which, as subsequent administrative case law would later show,
owing to its (public service) purpose and its content (the regulatory clauses), is a mixed act giving
the appearance of a contract (15). The difficulties are further emphasised by the way in which the
Civil Code is received by administrative case law: sometimes explicitly but most often implicitly,
the court functioned essentially by analogy. This was especially so since, drawing on the Civil
Code, the administrative courts never strictly retained the concept of obligations and far less
attempt any systematisation (16): they reasoned mainly on the basis of the contract itself, finding



the necessary legal provisions in the special legislation governing contracts and concessions;
failing which, they adapted or even reconstructed the rules of the Civil Code in accordance with
the specific needs of public entities (17).

An examination of decisions handed down by the Conseil d'Etat shows, however, that civil law is
present everywhere in the solutions and reasoning developed by the administrative courts: the
provisions of the Civil Code act either as a frame of reference - even when it was a matter of
dismissing the rule of civil law - or as a technical mechanism then directly applied by the
administrative court. The Conseil d’Etat even tended to stick to the blueprint provided by the rule
inscribed in the Civil Code, ignoring internal dissent in judicial case law and the complexity of
jurisprudential constructs (18). Even the notion of overriding clause, a criterion of the
administrative contract, is not justified under the provisions of the Civil Code (19). In contractual
matters, compliance with civil law was presented by a member of the Conseil d’Etat (20) as a factor
in legitimising the rule of administrative law: the acceptance of civil law contributes to the unity of
the legal order, contributing in this way to the legal certainty of the parties and makes it possible
to presume the merits of the administrative court’s legal reasoning. The administrative courts
generally favours a functional reading of the Civil Code, in which the courts seek the immediate
effectiveness of the Code’s solutions, which they will apply in a public law context that can be
dominated by other issues such as competition, the protection of public finances or the continuity
of public services.

Il. The impact of Civil Code reform on the administrative contract system

It has already been noted above that the reform of the Civil Code was carried out without any
direct reference to administrative law. Nevertheless, administrative law is not in a position to
ignore developments in civil law: the unity of the French legal order means that civil and
administrative contracts are of the same essence (21). The question is therefore how the
administrative courts will receive the new Civil Code, and not to establish whether the new Civil
Code will begin a process of reconciliation with administrative law, including provisions which the
administrative courts are not intended to adopt (22).

The indifference of civil statute law is echoed in the freedom of the administrative courts.
Compared to the Civil Code, the administrative courts are in a very different position to that of the
ordinary courts. This asymmetry further increases the difficulty of the prospective exercise.
Indeed, while the civil courts are obliged to apply the Civil Code, even going so far as to force its
interpretation, the administrative courts have in fact a choice as to the applicable rule. Depending
on the circumstances of the case and the content of the civil law norm, the court may either depart
from the Civil Code or retain it as a source of inspiration or even as a directly applicable rule. And
these are always considerations, over which the administrative court has full mastery, which
govern the choices made by the court. These contingencies are linked to the organisational
requirements of public services or, more broadly, to the public law environment in which the
contracting authority acts. Their perception may vary over time, as illustrated by the Conseil d’Etat
resorting on successive occasions to civil law structures that were initially dismissed (23).
Moreover, the evolution of the legislative texts is a variable that can limit the convergence of laws.
The question of the theory of unforeseeability illustrates this aspect. At a time when the Civil Code
seems to be devoted to the solutions accepted by administrative case law, the texts applicable to
public contracts and concessions, on the contrary, provide a framework for the possibility of
amending contracts and limiting the use of the theory of unforeseeability (24).



In spite of the methodological difficulties to which any search for internal comparative law is
exposed, it is possible to sketch out some semblance of an answer. While there are no obstacles in
public law to the administrative courts integrating the reform of the Civil Code into their case-law,
certain developments in the new Civil Code may potentially challenge solutions accepted by the
Conseil d’Etat. The autonomy of administrative law, unless it is excessively solicited, can hardly
justify maintaining administrative case law as it stands. Conversely, other new solutions appear to
be potentially transposable in administrative law and could, amplify the trend towards a
rapprochement between the two laws, if they were to be adopted by the administrative courts. We
shall confine ourselves to giving a few examples.

While the administrative courts have abandoned the expression "nullity of the contract” in favour
of its "cancellation”, disputes concerning the validity of the contract tend to multiply. The evolution
of administrative case law even tends to grant the invocation of the Civil Code a more significant
place. The Conseil d’Etat has indeed established the requirement of fair contractual relations,
holding that the parties to the contract cannot avail themselves of all sorts of irregularities in an
attempt to escape their contractual obligations. Consequently, the court now pronounces the
cancellation of the contract only as a last resort when it finds that the content of the contract is
unlawful or that there is a particularly serious defect, in particular as a result of the conditions in
which the parties have given their consent (25).

In this respect, the reforms introduced by the Ordinance of 10 February 2016 are liable to alter the
course of administrative case law insofar as it adheres in principle to the civil theories of the
defects in consent and the cause.

The abolition of the cause has sparked the most intense debate in civil law. These debates will
undoubtedly be extended to administrative law, and particularly on the matter of whether, when
the Conseil d’Etat refers to the cause in administrative contracts, it is to the cause as defined in the
old Civil Code or a meta-legal principle outside the Civil Code (26). The condition of the cause has
been replaced by the requirement that the contract have lawful and certain content. As such, the
wording of the new article of the Civil Code need not trouble the administrative courts: failure to
comply with one of the two conditions will be enough to bring about the cancellation of the
contract (27), without the administrative court having any obligation to rely explicitly on the new
provisions of the Civil Code. Nevertheless, will administrative case law necessarily have to depart
from any reference to the cause as it has currently understood? The direction taken by the new
legal provisions is not exactly the same as that which prevailed prior to the reform of the Civil
Code. The contractual situations at issue will not necessarily be analysed in the same way,
depending on whether the court questions the purpose, reasons or content of the contract. In this
sense, for want of a total superposition between the new and the old Civil Codes, the contentious
treatment of the condition of the cause appears to preserve a utility in administrative law which it
seems to have lost in civil law.

The reasoning which the Conseil d'Etat derives from the condition of the cause covers either those
scenarios not found in civil law or solutions which emerge from an approach particularly suited to
the general objectives of public law. In particular, they enable the administrative courts to make
the general interest prevail over the strict interests of the contracting parties (28). Thus, with
respect to the cause sanctioned by the civil courts, the Conseil d’Etat has established a new model
in which the cause is the legal basis of the contract (29). This expansion of the cause allows it to



insert into the contractual dispute a mechanism close to the exception of unlawfulness, which is
not without practical interest as developments in contractualisation result in turning many
administrative contracts into genuine norms applicable to third parties. At the same time, the legal
treatment of the cause as a goal pursued by the parties allows the courts to maintain the unity of
administrative disputes by transposing a general condition of validity of administrative acts which
sanction administrative morality and the misuse of powers through the purpose of the act itself
(30).

The issue of defects in consent probably raises fewer questions. It would appear that the new
wording of the Civil Code may be broadly assimilated by administrative case law, which finds
therein the basis of already accepted solutions concerning fraud, error or violence (31). Rather, it
is the law’s silence of that should be questioned, and in particular the total absence of reference to
the concept of do/us incidiens (deceit as to a matter not essential to the contract) in the Code or in
the preparatory works. This silence implicitly confirms the validity of judicial case law which has
long ceased to refer to the concept in question; except that the administrative courts have
developed a series of solutions on this basis, which enable the public authorities, victims of the
the manoeuvres and agreements of the candidate companies in the context of the award of a
contract, to obtain just compensation for the damage suffered even when the contract has already
been fully performed (32). The Conseil d’Etat has circumvented the question by admitting that the
candidate companies responsible for such fraudulent manoeuvres may be held liable extra-
contractually. Although not enshrined as a principle, the concept of fraud appears to be admitted
in its effects by allowing administrations who are the victims of the anticompetitive practices of
their counterparts to obtain compensation rather than a cancellation of the contract (33).

The convergence of civil and administrative law finds particular expression in the new Article 1195
of the Civil Code. A priori, the approximation of the contractual regimes seems to go in the
direction of an alignment of the ordinary courts with the position of the administrative courts (34),
the legislature codifying the principles of the theory of unforeseeability established by the Conseil
d’Etat. In order to take account of an unforeseeable situation, the parties are permitted to
renegotiate the contract and, failing that, to apply to the court for its revision. The amendments to
the Civil Code, however, establishes a new context: each case law now evolving on a common legal
ground and under the gaze of the other, one might think that, given their remaining differences,
the developments yet to come may result from reciprocal influence. In administrative law (35), the
triggering of the theory of unforeseeability depends on the upheaval of the economy of the
contract, where the new Civil Code evokes performance that would be excessively onerous. Above
all, the legislative texts applicable to contracts and concessions establish a ceiling above which the
amendment of the contract requires a relaunch of competitive tendering and therefore the award
of a new contract (36).

There are other areas for which the reform makes it possible to envisage further rapprochement.
For instance, the concept of framework contracts (agreements) that is found in each piece of
legislation applicable specifically to both types of contracts (37). Undoubtedly, the provisions on
termination of the contract will hardly lend themselves to genuine change. The reform of the Civil
Code, in admitting a measured unilateralism, appears either to fall short of or to be incompatible
with solutions marked by the inequality of the administrative contract (38). On the other hand, we
can imagine that a better consideration of the legal provisions establishing the system of the
breakdown of contractual negotiations (Article 1112) could allow the administrative courts to



consolidate judicial solutions that are still fragile or piecemeal (39). In this sense, the decision in
Commune de Case-Pilote - which literally appropriates the solutions handed down by the Court of
Cassation in the event of withdrawal from a promise of sale - is the guarantee of further
rapprochement in the sphere of pre-contracts (40).

This, however, is purely conjecture. The impact of the Civil Code on the law of administrative
contracts is in fact affected by maximum uncertainty. The reason for this is mainly due to the
discretion left to the administrative courts, which will continue freely to draw on the Civil Code,
depending on the needs of the court considering the contract and the requirements of each case,
without being fully bound by the provisions that it transposes. In this respect, the way in which the
two reforms of contract law (the Civil Code and public procurement law) were carried out by way of
ordinances - from the front blindly - even when the Conseil d’Etat had been mandatorily involved
on the basis of its advisory role, suggests that the time for meetings between civil and
administrative contracts other than circumstantial may not yet have come.
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